LARRY HUERTA- Ori inaﬁ
» ALVIN E. LARSON © or

, PHIL HAGGERTY ¢oncurred

CLARK KENNEDY
January 17, 1962
Oopinion No. 62-9

REQUESTED BY: Honorable Fred 0. Wilson
Navajo County Attorney

OPINION BY: ROBERT W, PICKRELL
The Attorney General

QUESTIONS: 1. TIs Navajo County as of this date
officially classified according to 1ts
assessed valuation as a county of the
first class for salary purposes?

2. Do elected county officials re-
ceive an automatic salary increase
during thelr term when a second class
county becomes a first class county
by assessed valuatilon?

ARIZONA ATTORNEY GENERA

CONCLUSIONS: 1. Yes.
2. No.

The two questions set forth above were considered by this office
at the request of the Navajo County Attorney, who asked that we review
his proposed opinion to hlis county assessor touching on the same sub-
ject. The analysis of previous court decisions and applicable statutory
provisions cited by the Navajo County Attorney 1in his proposed opinlon
has been of great assistance in helping us reach the concluslon con-
tained herein. Although this opinion qualifies the conclusion reached
in Attorney General's Opinion No. 55-5A, the law contained therein and
the general principles contained in other previous Attorney General
opinions were also of great assistance to us,

In answer to the first question, we have found that the State
Board of Equalization entered an order on August 11, 1961, confirming
NavajJo County's assessed valuation to be in excess of thirty million
dollars. Therefore, Navajo County's classification for salary pur-
poses falls within the flirst class category 1n accordance with the
provisions of A.R.S. §11-117(A).

The second question asks whether elected county officials may have
their compensation increased during thelr term of office. The con-
trolling basic law on this subject is found in Artilcle L, Part 2,
Section 17 of our Arizona Constitution, which provides, in part, as
follows:

"§17. Extra compensation prohibited; increase or
deorease of compensation quring term of office

Section 17. The Legislature shall never grant any extra
compensation to any publlc officer, agent, servant or
contractor, after the services shall have been rendered

or the contract entered into, nor shall the compensgation

of any public officer, other than a justice of the peace,

e increased or diminished during his term of office. . . N
{Emphasis supplied) ‘
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Our Arizona Supreme Court has repeatedly acknowledged that this
constitutional provision is a limitation upon the powers of our Legls-
lature. Based on that premise, any change or modification of the words
or intent of this constitutional provision would require direct action
of the people of this state exercising their right to amend our Con-
stitution. Priser v. Frohmiller, 42 Ariz. 30, 21 P.2d 927 (1933).

This provision in our Constitution is a declaration of policy that
public officers' compensation shall not be increased or diminished dur-
ing their term of office. QGreenlee County v. Laine, 20 Ariz. 296,

180 P. 151 (1919). One of Its purposes 1is to establish definiteness
and certainty in the salaries of public officials and to protect the
independence, security and efficiency of such officers. Yuma County
v. W. W. Sturges, 15 Ariz. 538, 140 Pac. 504 (1914).

Jt 1s interestlng to note that the court, in the case of Yuma
County v. Sturges, supra, acknowledged that the compensation of any
public officer could only be increased or diminished during the term
for which he was elected in the absence of a constitutional prohibi-
tion. Our Supreme Court has repeatedly held that Article 4, Part 2,
Section 17 of our Constitution inhibits our legislative body from in-
creasing or diminishing the compensation of public officers during
thelr term in office. State Consol. Pub. Co. v. Hill, 39 Ariz, 21,

3 P.2d 525; (Rehearing denied, decision modified on other grounds,

39 Ariz. 163, 4 p.2d 668 (1931). Convinced that this constitutional
provision abridges our state leglslative power to increase the com-
pensation of any public offlcer during his term, the question might
well be asked whether the salaries of public orficers may not be in-
creased or diminished during thelr term of office by some other means.
Our Supreme Court in 1931 held that a stipulation between parties to
ignore this section of our Constitution could hrave no force or effect,
State Consol. Pub. Co. v. H1l1ll, supra., It also follows that any at-
tempt by our State Leglslature to enact laws that would permit the
salaries of public officers to he increased or dimlshed during their
term of office by any means whatsoever would be, in our opinion, con-

tradictory to Article 4, Part 2, Section 17 of our Arizona Constitution,
and therefore invalild.

This does not mean that the constiltutional provision referred to
above prevents the legislature from enacting laws affecting the sala-
ries of public officials, as 1lnng as such statutes are consistent with
our Constitutlon. The leglislature, fully aware of this abridgement in
its law-making powers, provided in A,.R.S. $§11-417, as follows:

"§11-417. County classification for salary purposes

A. PFor the purpose of fixing the compensation of county
and precinct officers, the several counties of the state
are classifled according to the assessed valuation of
thelr taxable property as fixed and determined upon the
assessment and tax rolls of the counties. When the
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assessed valuation of the taxable property of any county
changes to a hlgher or lower class, the class of the
county shall likewlse change.

1. Counties having an assessed valuation of more than
thirty million dolliars shall belong to the first class.

2. (Countles having an assessed valuation of more than
fifteen million dollars and not over thirty million
dollars shall belong to the second class.

3. Countles having an assessed valuation of less than
fifteen million dollars shall belong to the third class.

B. The compensation of an officer shall be determined
by the assessment roll of the year of election or appoint-
ment of such officer." (Emphasls supplied)

Subsection (A) of A.R,S. §11-417 establishes standards that are
to be followed in classifying counties for salary purposes. Sub-
section (B) of A.R.S, §11-417 determines the time when such increases
or decreases of salary of county officials would take effect. Nelther
of these provisions could be Interpreted as permitting the increasing
of an elected county officlal's salary during his term in office, nor
could such increases or decreases of salary take place without directly
violating the present wording of the above-referred constitutional pro-
vision.

The State of Arizona is not alone in concluding that the compen-
sation of public officials may not be increased or diminished during
their term in office when a constitutional prohilbition such as ours
exists. The Constitution of the State of Wyoming provides as follows:

", . no law shall extend the term of any publlic officer
nor increase or diminish his salary or emoluments after
his election or appointment,. "

The Supreme Court of the State of Wyoming over a long series of
court decisions dating back to 1892, has stated that this constitu-
tional provision prevents a change 1in the salary of county officilals
during thelr term in office, 2lthough the county may have been placed
in a higher class by reason of a change in its assessed valuatilon.

Bd. of Comm'rs. of Converse County v. Burns, 29 Pac. 894 (1892). This
decision specifically rejected the contention that the salaries of
county officlals increased by operation of law after thelr electlon,
when the class of a particular county 1s upgraded by reason of an in-
ecrease in thelr assessed valuation during the officer's term in offlce,

The followlng Wyoming cases have quoted the above decision favor-
ably and have strengthened the legal principle involved:
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Guthrie v. Bd. of Comm'rs. of Converse County,
50 P. 229 (1897)

Bd. of Comm'yvs. of Crook County v. Mulholland,
136 P. 112 (1913)

Nickerson v. Winslow, 138 p. 184 (1§1M)

Also, of interest, see the following two Pennsylvania cases:

Commonwealth v. Walter, 118 A. 510

Commonwealth v. Kenny, 1 Kulp, 231

These last two cases differ from our own fact situation in that the
salary increases were based on vreclassification of counties according
to population, rather than assessed valuation. Nevertheless, all of
these courts have had before them the application of a similar constl-
tutional prohibition and statutory limltation as found in Arizona.
Therefore, 1t can be said that the legal principle involved in all of
these cases is the same and our conclusion is consistent with the de-
cisions of these courts.

The latest decision right on point was handed down by the Supreme
court of Wyoming, December 28, 1954, in the case of Barber v. Bd. of
comm'rs. of Uinta County, 277 P.2d 977. 1In this case counsel for the
plaintiff based his argument primarily on the following point:

"The assessed valuation of a county standing alone 1is an
ultimate and extraneous fact, compelling by operation of
law, the use of a standard fixed prior to the election of
these officers, and not a law increasing or diminishing
the salary or emolument of a public officer after his
election.”

The court in a brief bhut well-presented opinion, refused this

argument and held in part as follows:
h. . The simple facts are these: When county officials

are elected or enter upon their duties there should be a
definite basis according to which their salary is fixed.
It should not be left to surmlse or conjecture. The board
of county commissioners should know what they must pay and
the officlals are entitled to know what they will recelve,
such a basis has been furnished by the constitution and
by the leglslature, namely the assessed valuation as filxed
by the administrative agencies previous to the election or
appointment of the officials. And we mlght say parenthetl-
cally that generally speaking, 1n view of our statutes, the
pasis cannot be consldered to be too unfalr. In any event,
1t is the only basis exlsting when the offlcials are
clected or enter upon thelr duties." (Emphasis supplied)
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Prior Attorney General opinions have questloned the origin of
some of the wording presently found in A,R,.S. §11-417(B). Any differ-
ent interpretation or change that this wording might have undergone
over the years cannot Justify the increasing or diminishing of the
compensation of any public officer during his term of office, in direct
contradiction of our fundamental state law.

Therefore, 1t is the opinion of the Department of Law that the
compensation of any public officer, other than a Justice of the peace,
may not be increased or diminished during his term of office, by
reason of Article 4, Part 2, Section 17 of our Arizona Constitution.
The compensation of a county officer 1s an incident to his office from
the very beginning of his term and any increase or decrease in his
salary occasioned by a reclassification would have to take place at
the time such officer first commences his term in office following
said reclassification.

C. LAWRENCE HUERTA £
Assistant Attorney General
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ROBERT W. PICKRELL
The Attorney General
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